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| NTRODUCTI ON

During 1981, courts in both
Oregon  and Indiana re-asserted their
1980 holdings that their respective
state constitutional provisions for
a right of the people to bear arns
guaranteed an individual right to the

private citizen. More specifically,
the Oregon Suprenme Court in State v.
Bl ocker, re-asserted its 1980

holding in State v. Kessler,
invalidating an Oregon state statute
banning the private possession of
certain arns, such as billy clubs. The
| ndi ana Court of Appeals in Shettle v.
Shearer, reaffirmed its 1980 hol ding
in Shubert v. Debard, that an applicant
for a license to carry a handgun who
clai med "sel f-defense"” as a reason

for the license could not
constitutionally be required to
denonstrate factually the "need" for
the license. The Kessler and

Schubert opinions both contain detail ed
di scussions on the scope and policy
of the right of the people to keep
and bear arnms as a private individual



right. This article, reviews the

hi stori cal background of that right,
and the consequent signaling of

j udi ci al trend, rejecting the
exclusively collective right theory
of the right of the people to keep and
bear arns.

The exclusively collective right
theory stands for the proposition that
the "right of the people to keep and
bear arnms" - as expressed in the
second anmendnent of the United
States Constitution,, or as specified
in various ways in thirty-seven
state constitutions, - is strictly
[imted t o guar ant eei ng a
collective right of t he organi zed
mlitia or Nat i onal Quard.
However, both the Indiana and the
Oregon courts rejected the
exclusively collective right theory
in favor of a theory that
recogni zes bot h a private
i ndi vi dual constitutional right and
a collective right.,, Because these
decisions set forth with great clarity
t he underlying fundanmental issues in
a concrete context, a rather
detailed review of the reasoning of
t hese decisions is useful in
understanding their inportant
implications.,, Moreover, t he Oregon
court in State v. Kessler, based its
decision on an explicit acceptance
of the English legal traditions of
the right of self-defense and the
right of the individual citizen to
have arnms for that pur pose.
Accordingly, this tradition will be
explored first, followed by a review
of the holdings of Schubert and
Kessler.,, Finally, this article
will explore the inplications of
t hese cases regarding the
exclusively collective right theory of



the right of the people to bear arns.

| . English Background on
Arns Possessi on

The first limtation in England
on the right of a |law abiding person
to keep and bear arms was enhacted
as one of the provisions in the
1181 Statute of Assize of Arms., It
prohi bited the possession and ordered
the disposition of all coats of mai
or breastplates in the hands of Jews.
The next prohibition apparently cane in
the 1328 Statute of Northanpton
under King Edward IIl,,, and banned
all private persons fromusing any
force in public "in affray of the
peace,” or fromgoing or riding
armed in public at all.,, This Statute
of Northanpton was re-enacted with
i ncreased penalties under Richard 1|1
Inits re-enacted version the statute
focused solely on going or riding
armed, that is, regardless of an
affray of the peace. Nevertheless, by
1686 the English common | aw courts had
pl aced a judicial gloss on t hese
statutes and required for a
conviction thereunder, that the
accused had gone arned "nmal o ani no"
(with evil intent) or "to terrify
the King's subj ects. "
Specifically, in Rex v. Knight, the
accused had been charged with
violating the Statute of Nor t hanpt on
by "wal k[ing] about the streets
armed with guns, and go[ing] into the
church of St. Mchael, in Bristol,
in the time of divine service,
with a gun, to terrify the King's
subj ects. ", Under the judge's
instructions, that an essenti al
el ement of the crine of violating the
Statute of Northanpton was "go[i ng]
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armed to terrify the King's
subjects,",, the jury acquitted the
accused. ,, The court further noted

that the Statute of Northanpton was
" but an affirmnce" of t he
conmon law.,, Interestingly, the
sanme court alleged an elitist
statutory policy that the carrying of
arns inplied that "the King [was] not
able or willing to pr ot ect hi s
subj ects.",. Nevertheless, the court
inposed a judicial gloss on the
Statute, that for a conviction the
prosecution nmust prove that the
carrying of ar s was "to terrify
the King' s subjects", or "with evil
intent,", in order to preserve the
cormon law principle of allow ng
"Centlemen to ride arnmed for their
Security. ",

The reason for this
judicial interpretation of the Statute
of Northanmpton, requiring the elenent
of evil intent in addition to
going arnmed in public, may be
understood fromthe judicial
experience and soci etal condi tions
underlying the | at e ni neteenth
century observation of Jean Jules
Jusserand, French anbassador to the
United States, 1902-1915, and Pulitzer

pri ze-w nning historian, concer ni ng
fourteenth century Engl and:
"[ M anners being vi ol ent, t he

wearing of arnms was prohibited, but
honest fol k alone conforned to the
I aw, thus facilitating matters for
the others...", That s, unilateral
personal di sarmanent of | aw abi ding
citizens sinply did not work.
Accordingly, despite the litera

| anguage of the Statute of

Nor t hanpt on, the English rule was
that "persons of quality are in
no [ d] anger of offending [the



Statute of Northanpton] by wearing
comon [w] eapons. ",

Subsequent ei ghteenth
century English decisions recognized
the right to keep guns in the hone
for defense, as well as the right to
carry ordinary arnms in public in a
peaceful nmanner, the forest and gane
| aws not wi t hst andi ng. Thus, in
1738, a conviction for keeping a gun
contrary to the 1707 Statute of
Anne, ,, which prohibited unqualified
persons,, from possessing certain |isted
hunti ng devices "or any other Engines
to kill and destroy the Gane"_ was
guashed on appeal. The court
reasoned that a gun "differs from
nets and dogs, which can only be kept

for an ill purpose.”, The defendant
had successfully argued that a
"gun is necessary for defense of a

house, or for a farmer to shoot
crows.", Later, ina 1752 civil
action for trover, plaintiff clainmed
t hat defendants had unlawfully
converted his gun, while the
defendants clainmed that their seizure
of the gun had been |awful because
the lord of the manor where the gun had
been kept had ordered themto seize
it.,, The court held that, since
there was no allegation in
defendants' plea that the gun had
actually been used to kill any gane,
the plaintiff's denurrer to the
defendant's plea should be sustai ned.
Accordingly, the court rendered
judgnment for the plaintiff. One of
the judges noted that "as a gun may be
kept for the defence of a man's
house, and for divers ot her

| awf ul  pur poses, it was nhecessary
[for defendants] to allege...that the
gun had been used for killing gane.",

Thus, Pr of essor Edward Chri sti an



commented: "Every one is at liberty to

keep or carry a gun, if he does
not wuse it for t he destruction

of gane. ", Accordi ngly, Professor
Christian di sagreed,, with

Bl ackstone's assertion that one of
t he purposes of the gane | aws was
"prevention of popular insurrections
and resistance to the government, by
disarmng the bulk of the people.”,
Professor Christian maintained that
such a purpose "did not operate upon
the m nds of those who framed the gane
laws.",, On the other hand, Bl ackstone
was probably referring to the Gane
Act of 1671,, enacted under Charles |1
whi ch prohi bited any person who did not
have an annual incone of at |east 100
pounds (except persons of or above
the rank of esquire and owners or
keeper of forests) from keeping
any gun, bow, greyhound, setting
dog, or long dog. This latter
statute, however, did not judicially
survive the English Bill of R ghts of
1689, , with its provision for the
right to keep arnms.,, At any rate,
the Gane Act of 1671 was not
explicitly repealed by I|egislation
until the 1831 Act to Anend the Gane
Laws.

1. English Bill of R ghts of
1689: Legislative Hi story of Provision
for Right to Have Arns

To understand the background of
the 1689 English Bill of Rights
provision on the right to have
arnms, ,, it is inportant to review
the earlier disarmanent tactics of
Charles Il (1660-1686) and Janes ||
(1686-1688).,, Specifically, the
Mlitia Act of 1662,, which
centralized the control of the mlitia



in the King and his lord |ieutenants,
enpowered these |ieutenants or their
deputies to authorize searches of the
person and the hone of anyone adjudged
by these lieutenants or their
deputies to be "dangerous to the
peace of the Kingdom", and to "seize
all arms in the custody or possession",,
of these "dangerous" persons. Thi s
Mlitia Act of 1662 also provided
for the abolition of a portion of
the earlier mlitia system the
"trained bands."

Soon after ascending to the
throne in 1686, King Janmes Il utilized
a conbination of the MIlitia Act of
1662, and the Gane Act of 1671,, to
informhis lieutenants that "a great
many persons not qualified by |aw under
pretence of shooting matches kept
muskets or other guns in their
houses,",, and the mlitia was
ordered to "cause strict search to be
made for such nuskets or guns and to
seize and safely keep them til
further order.",, After the G orious
Revolution and the flight of James |
fromEngland in 1688, a Convention
Parliament net on January 22, 1689 to
declare the rights of the people, in an
instrument known as the Declaration
of Right, which was, after the
ascension of WIlliam and Mary, turned
into a regular act of the legislature
as a statute the Bill of R ghts of
1689.

' 57

The provisions of the English
Bill of Rights of 1869 touching on the
right to have arnms were originally
proposed on February 2, 1689, by the
House of Conmons Committee "to bring
in the general Heads of such Things as
are absol utely necessary to be
considered for the better securing our
Religion, Laws and Liberties,", and
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t he House agreed upon the follow ng:

5. The Acts concerning the
Mlitia are grievous to the
Subj ect . ..

6. The raising or keeping a
Standing Arny within this
Kingdomin tinme of Peace, unless
it be with the Consent of
Parliament, is against the
Law. . .

7. 1t is necessary for the
public Safety, that the
Subj ects which are
Protestants, should provide and
keep Arms for their conmon
Def ence: And that the Arnms which
have been seized, and taken
fromthem be restored...,

It is thus clear, fromthe
f oregoi ng provisions, that the earlier
arnms seizures by the King and his
mlitia, were prinme notivating factors
for the provisions on the right to
keep arns, and that an arned popul ace
was consi dered "necessary for the
public safety."

In any event, after sone
conferences with, and at the request
of, the House of Lords, the House of
Comons on February 11, 1689 nodified
t he phrase "provide and keep," in
provision 7, to "have,", and al so
del eted the word "comon", and added
the phrase "suitable to their
Condition, and as allowed by Law, "
after the word "Defence.",, As finally
passed on February 12, 1689, by the
House of Lords, the text of the
English Bill of R ghts' provision on
the right to keep arnms read: "[t]hat
the Subjects which are Protestants
may have Arns for their



Def ence, suitable to their Condition
and as al | oned by Law. "

Anmong ot her things, this
| egi sl ative history denonstrates that
the English Bill of R ghts' provision
on the right to keep arns was a
reaction to previous seizures of
privately held arnms, and that the
sol etm under st andi ng was reached t hat
such sei zures shoul d never occur
again. Thus, the initially proposed
purpose of this right for their
"common Defence", was transfornmed into
aright "for their Defence", that is,
to include an individual right of
armed sel f-defense as had obt ai ned
under the common law. It is
not ewort hy that an apparent attenpt to
restrict the right to keep and bear
arms, in the United States Bill of
Rights, to "the common defence", was
defeated just 100 years later, in the
first Senate of the United States in
the fl oor debates on the proposal for
what becane the second anendnent.

Anot her English statute was
enacted in 1689, , which was repeal ed
in 1844, banning any "papist or
reputed papist”, who refused to take
an oath,, prescribed by the new regine
of Wlliamand Mary from keepi ng any
arms, except upon a denonstration
before the justices of the peace that
such arnms were "necessary", for the
def ense of "honme or person.", This
religiously discrimnatory
| egi sl ati on, however, did not give
rise to any reported litigation.
Neverthel ess, this legal history shows
the essentially political nature of
arms control legislation, as well as
the intent of the English Bill of
Ri ghts of 1689 to guarantee a private
i ndi vidual the right to have arnms for
"sel f preservation and defence."
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I11. Opinion of the Recorder of
London, 1780, on the Scope of the
Ri ght to Have Arnms in Engl and

In eighteenth century Engl and,
there were various voluntary arnmnmed
associ ations dedicated to assisting
constabl es in the apprehensi on of
crimnals and the suppression of
riots, , it being considered "the
right and duty of every subject, under
common |aw, to help maintain the
Queen's peace."_, In 1780, one of the
f orenost of such associ ations, the
London MIlitary Foot Associ ation,
sought the advice if the Recorder of
London,, as to its |egal standing..,
H's long, clearly reasoned reply was
of wide interest, especially in view
of the frequency with which such
associ ati ons appeared for many years
afterwards.,, Further, his reply
remai ns of interest because of its
succi nct and cogent interpretation of
t he scope of the English people's
right to keep and bear arns. The
Recor der st at ed:

It is a matter of sone difficulty to
define the precise limts and extent
of the rights of the people of this
realmto bear arns, and to instruct
t hensel ves in the use of them
collectively; and nuch nore so to
point out all the acts of that Kkind,
whi ch woul d be illegal or doubtful in
their nature.

The right of his najesty's
Protestant subjects, to have arns for
their own defence, and to use themfor
| awf ul purposes, is nost clear and
undeni able. It seens, indeed, to be
consi dered, by the ancient |aws of



this kingdom not only as a right, but
as a duty; for all the subjects of the
realm who are able to bear arns, are
bound to be ready, at all tinmes, to
assist the sheriff, and other civil
magi strates, in the execution of the

| aws and the preservation of the
public peace. And that this right,
whi ch every Protestant nost

unquesti onabl y possesses individually,
may, and in many cases nust, be
exercised collectively is |ikew se a
poi nt which | conceive to be clearly
established by the authority of
judicial decisions and ancient acts of
parlianment, as well as by reason and
common sense.

From the proposition, that the
possessi on and the use of arms, to
certain purposes, is lawful, it seens
to follow, of necessary consequence,
that it cannot be unlawful to learn to
use them (for such | awful purposes)
with safety and effect...and, by the
same node of reasoning, fromthe right
of using arnms, in sone cases,
collectively and in bodies, follows
the right of being collectively, as
well as individually, instructed in
the use of them if it be true, which
| apprehend it nost clearly is, that
the safe and effectual use of arms in
col | ective bodi es cannot be taught to
separate individuals.,

Beyond this point, however, there
were difficulties. The question arose:
would it be lawful for a vast
mul ti tude of many thousands of arned
men, "w thout any visible occasion or
apparent | awful object, unauthorized
by governnent or any magistrate, to
assenbl e together, and march where
t hey pl eased, for the purpose, as they
prof essed, of instructing and



exercising thenselves in the use of
arnms?",, The Recorder answered: "[t]oO
this question, stated in these
unlimted ternms, | should certainly
answer in the negative; because, in ny
opi nion, an affirmative answer woul d
amount to a dissolution of al

gover nment and a subversion of al
law.",, In short, there was no right
to wanton behavior. Where then could
a line be drawn, and how coul d the
nunber and manner of assenbling to
exerci se the use of arms be defined to
determne the legality of such acts?
The Recorder felt it inpossible "to
draw any such precise line, or to |ay
down any proposition respecting the
legality of arned societies, which
woul d hold true at all tinmes and in
all cases, without qualification or
restriction. The circunstances of the
case...nust decide upon the legality
of every such neeting.",,

Four broad indications, however,
were given for determning the
legality of the activities of arned
societies. First, the professed
pur pose and object of any such society
had to be lawful. Second, they had to
at all times, when assenbl ed, conduct
t hensel ves in a peaceable and orderly
manner and conformto their professed
pur pose; every breach of the peace on
their part would have been greatly
aggravated by the very circunstance of
being commtted by a body of arned
men. Third, the nunmbers of such a
society could not manifestly and
greatly exceed the professed objects
of their instruction. Fourth, they
could not, in any case, except for the
suppressi on of a sudden, violent, and
f el oni ous breach of the peace, proceed
to act wthout the authority of the
civil magistrates.,, Wth these



restrictions, the Recorder was clearly
of the opinion that it was | awful,
"and, in many cases, highly
neritorious,", for the citizens to
instruct thenmselves in the use of arns
in private, orderly societies.
Besi des "imedi ate sel f-defence,",, the
| awf ul purposes for which arnms could
be used included the "suppression of
violent and felonious breaches of the
peace, the assistance of the civil
magi strate in the execution of the
| aws, and the defence of the ki ngdom
agai nst foreign invaders."
Ther ef ore, whenever those occasi ons
occur, "the use of arnms becones not
only a the right, but the duty,", of
every citizen capabl e of bearing arns.
Finally, the recorder of London
reasoned that, to avoid being subject
to the mlitary command and
di sci pline of the Crown, the London
Associ ation shoul d "consi der
t hensel ves as part of the civil, and
not a mlitary association, and
confine thenselves, in the present
state of things, to those civi
obj ects which will, upon the
principles before |aid down,
sufficiently justify themin
exercising, and perfecting thensel ves
in the use of arns, wthout any
conmi ssi on whatever.", The Recorder
t hus enphasi zed the fundanental
social value and the legality of
purely civil bodies in the maintenance
of internal |aw and order, and
differentiated sharply between that
function and the enpl oynent of the
regul ar forces in opposing foreign
enemes.,, On the other hand, the
Recorder's starting point was the
right of the private individual to
have arns for self-defense purposes in
cases of sudden, felonious attacks
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i.e., where there is no time to invoke
the aid of established authority.

In short, the Recorder's opinion re-
affirmed the unqualified individual
right to keep and bear arns as at
common |aw, and the qualified
collective right to bear arns.

| V. Common Law and
Constitutional Standards for the Right
to Keep and Bear Arns

As with other constitutional
provi sions, the right to keep and bear
arns cannot be understood w t hout
reference to common | aw st andar ds:

The | anguage of the
Constitution cannot be
interpreted safely except by
reference to the comon | aw and
British institutions as they
were when the instrunment was
framed and adopted. The
statesnen and | awers of the
Convention who submitted it to
the ratification of the
Conventions of the thirteen
States, were born and brought up
in the atnosphere of the conmon
| aw, and t hought and spoke in
its vocabulary. They were
famliar with other forns of
governnent, recent and
ancient,...but when they cane to
put their conclusions into the
formof fundanmental lawin a
conpact draft, they expressed
themin terns of the commpn | aw,
confident that they could be
shortly and easily understood.

These sane consi derations apply
to the state constitutiona
conventions. Thus the state



provisions for a constitutional right
to keep and bear arns are |ikew se
illumnated by the common law. In
particular, the right to keep and bear
arnms should, therefore, be interpreted
interms of the comon |aw, both as to
the type of arms which are
constitutionally protected and as to

t he perm ssi ble conditions, manner,
and node under which the right may be
exercised. It is, therefore, usefu

to |l ook at the correspondi ng facets of
t he common | aw on keepi ng and beari ng
arns, as well as their adaptation to
state constitutional provisions for a
right to keep and bear arns.



The foregoi ng Recorder of
London's opinion, is a thorough
exposition of the common | aw principle
t hat al t hough the | aw abi di ng person
may not march with arms in groups
whenever, wherever, and howsoever he
pl eases,,, he is, nevertheless,
entitled to keep ordinary arns at
home and carry those arnms "to
protect hinself when he is going
singly or in a small party upon the
road where he is traveling or going
for the ordinary purposes of
business. ", As expounded by the
thirteenth century scholar Henry de
Br act on:

But whether it be arned
force or unarned force, all such
force is not injurious, because
sonme arnms are used for
protection, and what a person
may do for the protection of
his own person or of his own
right he seems to have done
justly. Likewi se there are arns
of peace and of justice, and
arnms of disturbance of peace and
of injustice. There are
I i kewi se arns of usurpation of
anot her's property, and such
force may be called ablative,
whence it will be allowable to
him who justly possesses, to
repel wth arnms any one com ng
with arnms agai nst the peace [of
the realn] to expel him that by
the arns of self-protection and
of peace, which are the arns of
justice, he may repel injury and
unj ust violence and arns of
injury; but nevertheless with
t he noderation of such
di scretion, that he does not
cause an injury, for he may not



under such pretext kill a man,
or wound him or ill-treat him
if he can in any ot her way
protect his possession. And

t herefore against him who

wi shes to use his strength, he
may resist with his utnost
strength, with arms or wthout,
according to the saying, when a
strong man arned, &c: but
nevert hel ess persons may not
wal k about wth arns at all
times [as they pl ease]

wi t hout sone cause.



In the last century, the Anerican
authority on crimnal |law, Francis
Whar t on, paraphrasi ng the ei ghteenth
century English Serjeant-at-Law
W 1iam Hawki ns, expounded upon the
provisions in the 1328 Statute of
Nor t hanpt on,, on using force and
carrying arnms in public places:

A [ person] cannot excuse
weari ng such arnor [dangerous
and unusual weapons, in such a
manner as will naturally cause
terror to the people] in public
by alleging that a particul ar
person threatened him and that
he wears it for safety agai nst
such assault; but it is clear
that no one incurs the penalty
of the statute [of Northanpton
1328, 2 Edw. 3, ch.3] for
assenbl i ng his nei ghbors and
friends in his own house, to
resi st those who threaten to do
hi m any viol ence therein,
because a man's house is his
castle.

As W I I iam Hawki ns expl ai ned:

[Y]et it seens certain That in
some Cases there may be an
Affray where there is no actual
Vi ol ence; as where a Man arns
hi msel f wi th dangerous and
unusual Weapons in such a Manner

as wll naturally cause a Terror
to the People, which is said
to have been al ways an

O fense at Common Law, and is
strictly forbidden by many
Statutes. ..

[ T] hat no Wearing of Arms is
wi thin the Meaning of this
Statute [of Northanpton, 1328, 2



Edw. 3 ch.3], wunless it be
acconpani ed with such
circunstances as are apt to
terrify the People; from whence
it seens clearly to follow that
Persons of Quality are in no
Danger of offending against
this Statute by wearing common
Weapons or having their usual
Nunber of Attendants with them
for their O nanent or Defence,
in such Places, and upon such
Cccasions, in which it is the
common Fashi on to make use of
them w thout causing the | east
Suspicion of an Intention to
commt Any act of Violence or

Di sturbance of the
Peace...[And] that no person is
within the Intention of the said
Statute, who arnms hinself to
suppress dangerous Rioter
[sic], Rebels, or Enem es, and
endeavors to supress or resist
such Disturbers of the Peace or
Quiet of the Realm..

O particular interest here was
the clear exenption, fromthe ban of
the statute, of "common weapons" as
opposed to "Dangerous and unusual
weapons in such a manner as wl|l
naturally cause a terror to the
people.” Sir WIIiam Bl ackst one,
echoing this approach, wote:

The offense of riding or going
armed with dangerous or unusual
weapons, is a crine against the
public peace, by terrifying the
good people of the land, and is
particularly prohibited by the
Statute of Northanpton, 2 Edw.
3, €.3, upon pain of forfeiture
of the arms, and inprisonnent



during the king's pleasure.
Interestingly, in 1914 the Irish
Court for Crown Cases Reserved quashed
a conviction,, under the Statute of
Nor t hanpt on,,, on the ground that the
i ndi ctment under that statute was
defective in alleging nerely that the
def endant "did go about on the public
road...arned,",, in that the indictnent
failed to "negative | awful occasion,
and conclude in terrorempopuli [to
the terror of the populace].",  The
Attorney Ceneral unsuccessfully argued
that the indictnent was sufficient in
view of the evidence at trial because,
"it being usual for persons to be
unarmed, the presence of an armed nman
particularly with such a dangerous
weapon as is proved here, nust be 'apt
to terrify' those with whom he cones
in contact." ,, That is, the sinple
fact of being armed inherently woul d
"bring terror upon others;", ., the
weapon in question being a "l oaded
revolver." . In rejecting this
argurment of the Attorney General, the
Irish Court thus considered a | oaded
revol ver to be a common weapon wthin
t he neani ng and protection of the
conmon | aw.

The di stinction between the
absolute right to keep arns and the
nore qualified right to carry arns,
pursuant to the common | aw and the
Statute of Northanpton, , was al so
di scussed by Sir Edward Coke. Lord
Coke, "wi dely recogni zed by the
Ameri can colonists 'as the greatest
authority of his tinme on the | aws of
Engl and' , ", cogently wote:

And yet in sone cases a nman nay
not only [sic] use force and
arns, but assenbl e conpany al so.



As any man may assenble his
friends and nei ghbors, to keep
hi s house agai nst those that
come to rob him or kill him or
to offer himviolence init, and
is by construction excepted out
of this Act [ Statute of

Nort hanpton]...for a man's house
is his castle, & donmus sua

cui que est tutissinmuymrefugi um
[a hone is for everyone his
safest refuge]; for where shal

a man be safe, if it be not in
his house? And in this sense it
is truly said

Armaque in armatos sunere jura
sinunt. [The |laws allow taking
up arns agai nst arned persons. ]

But he cannot assenbl e force,
t hough he be extrenely
threatened, to go with himto
Church, or market, or any other
pl ace, but that is prohibited by
this Act [Statute of
Nort hanpton, 2 Edw. 3, ch. 3
(1328)]. ,,,

I n support of this approach, Coke
cited the 1506 Year book case which had
originated the doctrine that a man's
house is his castle in the follow ng
terns:

If one is in his house, and hears
that such a one will cone to his house
to beat him he may assenbl e fol k of
his friends and nei ghbors to help him
and aid in the safeguard of his
person; but if one were threatened
that if he should come to such a
mar ket, or into such a place, he
shoul d there be beaten, in that case
he coul d not assenble persons to help



himgo there in personal safety, for
he need not go there, and he may have
a remedy by surety of the peace. But
a man's house is his castle and his
def ense, and where he has a peculiar
right to stay...,,

The "true doctrine,",, according to
Beal e, had been expressed by the
Suprene Court of California,, in these
terns:
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One who expects to be attacked is not
al ways conpel led to enploy all the
means in his power to avert the
necessity of self-defence before he
can exercise the right of self-
defence. For one may know that if he
travel s along a certain highway he
will be attacked by another with a
deadly weapon and be conpelled in
self-defence to kill his assail ant,
and yet he has the right to travel

t hat hi ghway, and is not conpelled to
turn out of his way to avoid the
expected unl awful attack.

And a "well reasoned" opinion,,,
according to Beal e, had been delivered
by the Suprene Court of M ssouri,
simlarly upholding the right of self-
defense in public places wth arns,
in these terns:

| f the nmere expectation of an assault
froman adversary is to deprive the
expectant of the right of self-
defence, nerely because he goes arned
in the vicinity of his enemny, or goes
out prepared upon the highway where he
is likely at any nonment to neet him
then he has arned hinself in vain, and
sel f -def ence ceases wherever
expectation begins. W do not so
understand the law. The very object



of armng one's self is not to destroy
expectation of a threatened attack,
but to be prepared for it should it
unfortunately cone.



It should be stressed that Professor
Beal e was no chanpi on of the "Macho"
spirit; rather, he was a staunch
advocate of the mnority American
rule, requiring retreat as far as
possi ble with safety, even froma
sudden nurderous assault (absent a

| arcenous intent), before using deadly
force in a defense against the

mur der ous assault. | ndeed he derided
the contrary rule (not requiring
retreat)s prevalent in "the Wst and
Sout h," , as founded in the "ethic of

t he duelist, the German officer, and

t he buccaneer." ,, Neverthel ess even
Beal e woul d not require a person to
constrict his ordinary business
travels in an effort to avoid crimnal
threats.,,, OQherwise the crimnals
woul d dictate the ordinary course of
busi ness travels. Accordingly, there
was no doubt at common |aw that an

i ndi vidual was pernmitted to carry
common arns "to protect hinmself when
he is going singly or in a small party
upon the road where he is traveling or
going for the ordinary purposes of
business.",,, The 1506 Yearbook case
forbade a person only to "assenbl e
persons to help himgo there." ,

Wth this comon | aw background
inmnd, it is inportant to realize
that a right to keep and bear arns
i nherently carries with it the right
to use those arns for various |aw ul
pur poses. For exanple, the Anerican
constitutional right to keep and bear
arnms has been squarely held to protect
the right to use those arns in self-
defense in the hone agai nst burglars:

The Constitutions of the United States
and Loui siana give us the right to
keep and bear arns. It follows
logically, that to keep and bear arns



gives us the right to use the arns for
t he i ntended purpose for which they
wer e manufactured.
As to the type of arnms protected
by state constitutional provisions for
a right to keep and bear arns, common
| aw st andards were adopted by the
Texas Suprene Court in 1875 in
connection with the then thirteenth
section of the Texas Bill of Rights
("Every person shall have the right to
keep and bear arns in the | aw ul
defense of hinself or the State, under
such regul ations as the Legislature
may prescribe."),,, The court stated:

[We do not adopt the
opi nion...that t he word
"arms,"” in the Bill of Rights,
refers only to the arns of a
mlitiaman or soldier...The arns
whi ch every person i s secured
the right to keep and bear (in
t he defense of hinself or the
State, subject to
| egi sl ative regul ation), nust be
such arns as are comonly kept,
according to the custons of the
peopl e, and are appropriate for
open and manly use in self-
defense, as well as such as are
proper for the defense of the
State.
Later, in 1912, the highest court
of New York State held constitutiona
a statutory ban agai nst possessi on of
certain (but not all) weapons because
"the act in question relates to
i nstrunments which are ordinarily used
for crimnal and inproper purposes and
whi ch are not anongst those ordinary
| egi ti mate weapons of defense and
protection which are contenpl ated by



the Constitution and the Bill of
Rights." Simlarly inplenmenting

t he common | aw standard of "conmon
weapons" ., as the type of arns
enbedded in the Mchigan state
constitutional provision that "[e]very
person has a right to bear arns for

t he defense of hinself and the

State, ", the Suprene Court of M chigan
in 1931 decl ar ed:

Sonme arns, although they have a
valid use for the protection of
the State by organized
instructed soldiery in tinme of a
war or riot, are too dangerous
to be kept in a settled
comunity by individuals, and in
times of peace, find their use
by bands of crimnals and have

| egitimate enpl oynent only by
guards and police. Some weapons
are adapt ed and recogni zed by
t he conmon opi ni on of good
citizens as proper for private
def ense of person and property.
QO hers are the peculiar tools of
the crimnal. The police power
of the State to preserve public
safety and peace and to regul ate
the bearing of arns cannot
fairly be restricted to the nere
est abl i shnment of conditions
under which all sorts of weapons
may be privately possessed, but
it may take account of weapons
may be privately possessed, but
it my take account of the
character and ordinary use of
weapons and interdict those
whose customary enpl oynent by
individuals is to violate the

| aw. The power is, of course,
subject to the limtation that
its exercise nust be reasonable



and it cannot constitutionally
result in the prohibition of the
possessi on of those arns which,
by the conmon opini on and usage
of | aw abi di ng people, are
proper and legitimate to be kept
upon private prem ses for the
protection of person and

property. .,

Accordingly, the Suprene Court of
M chigan in 1931 upheld a statutory
ban on such weapons as bl ackj acks,
bonbs, and rockets, ., because the
statute did not ban "ordinary guns,
swords, revol vers, or other weapons
usually relied upon by good citizens
for defense or pleasure.” , This
approach echoed that of Justice diver
Wendell Holnmes in witing for the
United States Supreme Court in the
1914 case of Patsone v. Pennsylvania,
in which the Court upheld a ban on the
possession in the hands of aliens of
rifles and shotguns, as a hunting
control neasure, because the ban did
not extend to pistols that presumably
woul d be "needed occasionally for
sel f-defence." ,, Thus the common | aw
exenpti ons of conmmon weapons" ,, from
the ban of the Statute of Northanpton,,
had been firmy established as
Anmeri can standards for
constitutionally protected arns by the
m ddl e of the present century.

V. The | ndi ana Schubert
Deci si on

Schubert v. DeBard,, i nvol ved the
| ndi ana gun control statute which
provi des that, before the
Superintendent of State Police may
issue a pistol-carrying |license, an
i nvestigation nust be nmade concerning



the applicant., |If it appeared to the
Superintendent "that the applicant has
a proper reason for carrying a handgun
and is of good character and
reputation and a proper person to be
so licensed, " , then the Superintendent
"shall issue to the applicant either a
qualified or an unlimted license to
carry any handgun or handguns |awfully
possessed by the applicant." , In
Schubert the applicant for a pistol-
carrying |license had been denied the
license by the Superintendent of

| ndi ana State Police on the sole
ground of lack of sufficient "need".
The trial court upheld,, the
Superintendent on the ground that he
had properly exercised adm nistrative
di scretion del egated to him by the
statutory provision of "proper reason”
for carrying a handgun. The | ndi ana
Court of Appeals, however, held in
1980 that the statutory del egation of

t hese powers and duties to the

Superi ntendent coul d not be
constitutionally construed as all ow ng
himto deny a pistol-carrying |license
nmerely because the applicant had
failed to denonstrate, to the

sati sfaction of the Superintendent,

t hat he "needed" , to defend hinself.
The | ndi ana Suprene Court subsequently
declined to review this decision.

I n Schubert, the Superintendent
had held a hearing on the issue of the
pi stol-carrying |license applicant's
"need" for self-protection and had
denied the license solely on the
adm nistrative finding that "the
evi dence di scl osed that...applicant
does not have a proper reason to be so
l'icensed.",,, The Superintendent
contended that the statutory
specification for "a proper reason for
carrying a handgun,", as a

148



prerequisite for a pistol-carrying
license vested in himthe power and
duty: (1) to evaluate the facts
underlying an applicant's assertion of
"sel f-defense" ,, as a stated reason for
desiring the license, and (2) to

grant or deny the license upon the
basis of an admi nistrative eval uation
of whether or not the applicant
"needed" ,, to defend hinmself. The
Schubert majority, held that this
approach of the Superintendent, of
factual ly evaluating the sufficiency
of an applicant's "need" for a pistol-
carrying license," contravenes the
essential nature of the constitutional
guarantee. ", The Indiana
constitution, adopted in 1851,

provi des that "the people shall have a
right to bear arns, for the defense of
t hemsel ves and the State." .,

The Schubert majority was of the
opi nion that the general and ordinary
sense of the words used, as well as
the framers' intention evinced by the
| egi slative history of the right to
bear arns provision of the Indiana
State Constitution, led to the
concl usion that the Superintendent of
State Police could not, consistent
with the Constitution, |ook behind the
pi stol-carrying |icense applicant's
stated reason of "self-defense" and
t hen deny the license on the grounds
of an insufficient factual show ng by
t he applicant of "need" to defend
hi msel f. ,, The Schubert majority
al luded to the 1850 constitutional
debate over this Indiana provision for
a right of the people to bear arns and
noted that one stage of that debate
had opened with "[t]he twelfth [now
32nd] section, providing that no | aw
shoul d restrict the right of the
peopl e to bear arnms, whether in



def ense of thenselves or the State,
next came up in order."

The statutory requirenent of
"proper reason” for a pistol-carrying
license was interpreted by the
Schubert court as having been
satisfied by the applicant's assigned
reason of "self-defense"” which stood
"unrefuted” by the Superintendent,
such assi gned reason being
"constitutionally a 'proper reason'
wi thin the neaning of [the I|Indiana
Statute].",., The Schubert court thus
interpreted the Indiana statutory
requi renent of "proper reason” for a
pi stol-carrying |icense as a
del egation of authority to the
Superi ntendent of State Police that
was very narrow i n scope because of
t he I ndiana constitutional provision
for "the right of the people to bear
arnms for the defense of thensel ves and
the State.",, Because, however, of an
unresol ved question as to the
applicant's suitability of character
to be licensed, an issue which had
ari sen at the hearing conducted by the
Superintendent, the Schubert court
remanded the case to the
Superintendent for a new hearing and
determ nation on that question.

I nterestingly one of the two
judges in the Schubert majority stated
in a concurring opinion, that he woul d
have joined in the 1958 di ssent of
Judge Emmert in Matthews v. State.
In Matt hews, the |Indiana Suprene
Court, in a 4 to 1 decision, had
uphel d the facial constitutionality of
the Indiana statutory pistol Iicensing
scheme, with Judge Emmert dissenting
on the basis of the Indiana
constitutional provision for the right
of the people to bear arns.

The di ssenting judge in Schubert,
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Judge Staton, was sharply critical of
the Schubert majority for allegedly
failing to follow the |legal principles
previ ously enunciated in Mtthews.

The majority in that case had stated

t hat the question of whether a pistol-
carrying license applicant satisfied
the statutory requirenent of having a
"' proper reason for carrying a pistol
and [of being] of good character and
reputation and a suitable person to be
so licensed' are questions of fact;
and the Legislature may del egate the
function of determ ning these facts
upon whi ch the execution of the

| egislative policy, as expressed in
the Act, is dependent.",, Mre
specifically, the 4 to 1 nmgjority in
Matt hews had stated that "the
Superintendent of State Police, with
his special training and experience
and with the facilities which he has
at his command for securing
information, is capable and qualified
to determ ne whether an applicant for
a license to carry a pistol has a
'proper reason' therefor, and whet her
he is a 'suitable person' to have a
pistol in his possession at will." .
Accordi ngly, Judge Staton contended

t hat under the Matthews decision the

| ndi ana Suprene Court had thus
"rejected the very proposition of |aw
that the [Schubert] majority has
tendered here today: that the
Superintendent's capacity to eval uate
the factual basis for an applicant's
stated need of self-defense

viol ated...the Indiana Constitution.",
In sharp reply, the Schubert majority
mai ntai ned that allowing a denial of a
| i cense grounded sol ely upon an

adm ni strative determ nation by the
Superintendent of an insufficiency of
the factual basis or show ng of need



by the applicant would "supplant a
right wth a mere adm nistrative
privilege which m ght be withheld
sinply on the basis that such matters
as the use of firearns are better |eft
to the organized mlitary and police
forces even where defense of the
i ndi vidual citizen is involved."
Judge Staton further conpl ai ned
that "the upshot of the Majority's
approach, were it given effect, would
be the deregul ati on of handguns,", . and
t hat subsequent to the Matthews
deci si on "numerous studies have
confirmed that handgun restrictions
pronote the public safety and
wel fare." . Judge Staton cited four
such studies.,, O these four studies,
however, all done in the 1960's, only
two of themwere statistical, factua
studies: the 1969 staff report of
Newton and Zinring to the National
Conmi ssion on the Causes and
Prevention of Violence entitle
Firearnms and Violence in Anerican
Life, ,, and the 1969 Geisel study
entitled The Effectiveness of State
and Local Regul ation of Handguns: A
Statistical Analysis.,,, This latter
Gei sel study was severely criticized,
as statistically dubious, in a
subsequent conprehensive statistical
study by Dougl as Mirray, ,,, which
poi nted out the mathematical defects
and weaknesses in the Ceisel study.,,
Not | east anmobng such defects was the
CGei sel mat hemati cal determ nation of
wei ghting coefficients by "random
testing,",, which could produce weights
that are the result of chance
correlation with the dependent
vari abl es and consequently are
probably useful for only this one set
of data, severely limting the
generalizability of their [Geisel]
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conclusions." . In other words, Geisel
had failed to firmy establish the
statistical criteria for his analysis
bef ore anal yzing the data, such prior
establishment of criteria being
essential for an unbi ased

determ nation of correlations, or of
any other statistical inferences, from
a given sanple set of data. Moreover,
Dougl as Murray's conprehensive

anal ysi s showed no "significant effect
[of gun control laws] on | owering
rates of violence associated with
firearms." ., Moreover, Franklin
Zinring, one of the authors of the
1967 staff report to the National

Commi ssion on the Causes and
Prevention of Violence, cited by Judge
Staton, recently stated, in response
to a question posed on the efficacy of
gun control laws as a deterrent to
violent crime, that "this whole notion
of cause and effect is suspect.
Crim nol ogists are very much |ike
forecasting econom sts and gypsy
fortunetellers. W cannot explain
gun-rel ated behavior, so how can we
say what has affected it, either up or
down. "

The basi c di sagreenent between the
Schubert mmjority,, and dissenting
Judge Staton thus concerned the proper
scope of power delegated to the
Superintendent of State Police by
virtue of the statutory specification
that a pistol-carrying |icense
appl i cant have "a proper reason for
carrying a handgun"  in view of the
| ndi ana constitution's provision that
the "people shall have a right to bear
arnms, for the defense of thenselves
and the state." ,, Judge Staton was of
the opinion that there was no
constitutional inpedinent to the
Superintendent's using his training,



experience, and investigatory
capabilities to go behind a bare

"sel f-defense",,, assertion by the
applicant, and then maeki ng an

i ndependent finding of fact as to
whet her there was sufficient evidence
that the applicant had a "genui ne need
to carry a handgun", On the other
hand, the Schubert majority held that
t he I ndiana constitutional provision
for aright to bear arns constricted
the scope of authority del egated by
the statute to the Superintendent, to
the extent of forbidding him in the
fact-finding process, to evaluate the
actual degree of need for the pistol-
carrying license, while still allow ng
himto deny the license if he found,
based upon his expertise, that there
was substantial evidence that the
applicant in fact, had an inproper
reason for carrying a handgun. .
Absent finding such inproper reason,

t he Schubert majority would allow a
pistol-carrying |license to be denied
only if there was a valid finding by
t he Superintendent that the applicant
was deficient in the statute's
personal character requirenments of
"good character and reputation and a
proper person to be so licensed."
Accordingly, the Schubert nmajority
remanded the cause for a determ nation
of these personal character
requirements. ,, In so doing, the
Schubert majority, confronted by a
state constitutional guarantee of the
i ndividual's right to bear arns,
treated a license to carry a pistol in
publ i c pl aces sonewhat anal ogously to
the federal courts' treatnent of
permts to speak and di ssem nate
information, in a public forum
("speech plus"): precise, open, and
accessible |icensing.



VI. The Oregon Kessler
Deci si on

A nmonth before the Indiana
Suprene Court unaninmously refused to
review the court of appeal s decision
in Schubert, , the Oregon Suprene Court
unani nously handed down a | andmark
decision in State v. Kessler.,, In
Kessler, the court held that an Oregon
statute, banning the private
possessi on of various |isted weapons
was unconstitutional in view of the
provision in the Bill of R ghts of the
Oregon constitution for a right to
bear arns. ,,

I n Kessler,,, the police had
entered the defendant's apartnent at
his own request and had inadvertently
found two "billy clubs;" ,, a "billy"
being included in the statute's
proscri bed Iist of weapons. M.
Kessl er was indicted and convicted for
possession of the two billy cl ubs.

The internmediate court of appeals in
Oregon rejected defendant's
constitutional attack, that the
statute was violative of the right to
bear arns, on the ground that the
statute was a reasonabl e exerci se of
the "police power of the State to curb
crime." . The internmediate Oregon
court approvingly quoted an

abbrevi ated portion of the 1931

M chi gan Supreme Court's basic theory
in People v. Brown:

Sonme armns, although they have
a valid use for protection of
the State by organi zed and
instructed soldiery in tines of
war or riot, are too dangerous
to be kept in a settled



community by individuals and, in
time of peace, find their use by
bands of crimnals, and have
legitimate enpl oynment only by
guards and police.

The Suprene Court of Oregon
unani nously reversed the conviction of
M. Kessler, under the statute banning
private possession of certain weapons,
on the ground that the O egon
constitution,, guaranteed to the
i ndi vi dual person the right to possess
any "hand-carried weapon conmmonly used
by individuals for personal defense, "
such as billy clubs. The court
hastened to add that the | egislature
could, consistent with the
constitution, ban the possession any
arms by felons and the carrying of any
arms by anyone in a conceal ed manner.

The unani mous Kessler court,,
reasoned that the wording of the
Oregon constitutional provision on the
right to bear arns,, differed both from
t hat of the second anendnent of the
United States Constitution,,, which has
"not yet been held to apply to state
[imtations on the bearing of arns,",,
and fromthose of many other state
constitutional provisions on the right
to keep and/or bear arns.,,
Neverthel ess, all these state
constitutional provisions share a
common hi storical background.,,
Specifically, the Oregon provision
regarding the right to bear arnms was
taken fromthe 1851 Indi ana
Constitution - which provision on this
score had been taken unchanged from
the Bill of Rights of the original
1816 Indiana Constitution.,, In turn,
the drafters of the Indiana Bill of
Rights in 1816 borrowed freely from
the wordi ng of other state



constitutions - nost notably of

Kent ucky, Onhi o, Tennessee, and

Pennsyl vania, all drafted between 1776
and 1802.,, Moreover, the
constitutions adopted by the original
colonies generally included a bill or
decl aration of rights, many of them
patterned largely on the English Bil
of Rights of 1689, ,, which contained a
list of alleged illegal actions of
James Il followed by a declaration of
the rights of the people. Anong the
illegal actions specified in the |ist
and noted by the Kessler court were

t he assertions that Janes |I:

[Dlid endeavor to subvert and
extirpate the Protestant
religion and Laws and Liberties
of this Kingdom..

5. By raising and keeping a
Standing arnmy within this
Ki ngdomin Tine of Peace without
t he Consent of Parlianment and
guartering Soldiers contrary to
Law.

6. By causing several good
Subj ects, being Protestants, to
be di sarnmed at the same Tine
when Papi sts were both arnmed and
enpl oyed contrary to Law. ,,

The parallel provisions of the
declaration of rights in the English
Bill of Rights of 1689 provided:

5. That the raising or
keeping a standing Arnmy within
the Kingdomunless it be with
the Consent of Parlianent is
agai nst the Law.

6. That the subjects which
are Protestants may have arns
for their Defence suitable to
their Conditions, and as all owed
by Law.,,



The Kessler court further noted
that the phrase "for the defense of
t hensel ves and the State" in both the
Oregon and | ndiana constitutional
provisions for the right to bear arns
appeared in the present-day
constitutions of six other states.,,
Thi s | anguage, the Kessler court held,
inplied three separate justifications
and purposes for a state
constitutional right to bear arns:

(a) The preference for a
mlitia over a standing arny;
(b) the deterrence of

gover nnent al oppr essi on; and
(c) the right of personal
def ense.
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According to Kessler court, the
constitutional phraseol ogy "the right
to bear arns...for the defense of
the State" refers to that historica
preference for a citizen mlitia over
a standi ng arny,,, whereas the | anguage
"aright to bear arns in defense of
thensel ves..." refers to the closely
rel ated purpose of "the deterrence of
gover nnment from oppressing unarned
segnents of the population,"”,, as well
as "an individual's right to bear arns
to protect his person and hone.",.
Furt hernore, the unani nous Kessl er
court noted that today five state
constitutions explicitly provide for
the right of an individual person to
bear arns "in defense of his hone,
person and property.", .

The Kessl er court al so di scussed
the type of arnms the possession of
whi ch by private individuals is thus
constitutionally protected in O egon.
The court observed that in the
colonial and revolutionary war era



there was an identity of arnms used by
mlitiamen and by private citizens in
def ense of home and person.,. It
reasoned that, therefore, the drafters
of constitutional provisions on the
right to bear arns intended to include
as constitutionally protected arns

t hose hand-carried arns used by
settlers for both personal and
mlitary defense,,, such as ordinary
firearns and other hand-carried
weapons commonly used for personal

def ense, ,,, but not cannon or ot her
heavy ordi nance whi ch were not
privately kept by mlitianen or
private citizens.,,, Mreover, the
Kessl er court further observed that
the Industrial Revolution had brought
about unprecedented changes in

t echnol ogy and concom tant changes in
weaponry.,,, Thus, whereas firearns and
ot her hand-carried arns have renai ned
as weapons of personal defense, the
nor e advanced autonati c weapons,
expl osi ves, and chem cal s of nodern
war f are have never been intended or
commonly used for personal possession
and protection.,, Accordingly, today
the constitutionally protected arns do
not include cannon or other
sophi sti cated nodern weapons, but

rat her include the nodern day
equi val ents of weapons used by
colonial mlitiamen "for defense of
the State,",, plus the "hand-carried
weapons comonly used by individuals
[including police] for personal
defense.,, In adopting this

formul ation of the individual right to
bear arns, together with the
stipulation that the |egislature could
constitutionally prohibit the carrying
of any arms by individuals in a
conceal ed manner and the possessi on of
any arnms at all by felons t he
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Kessler court in effect adopted a
nmoder n equi val ent of the common | aw
principle that the right to bear arns
extended to "persons of
quality...wearing commopn weapons.",,

Al nost a year after the Kessler
deci sion, the Oregon Suprene Court
handed down anot her decision, this
time on the subject of carrying a
"billy" in an autonobile.,, The court
hel d that the sane statute was
unconstitutional as applied, because
the statute "is witten as a total
proscription of the nere possession of
certain weapons, and that nere
possession, insofar as a billy is
concerned, is constitutionally
protected.",,

Concl usi on

The collective right theory of
the right to bear arnms was born in the
1905 deci sion of the Kansas Suprene
Court in Salina v. Blaksley.,, In that
case, the court held that solely a
col l ective right was guaranteed by
section 4 of the Kansas constitution's
bill of rights, which provided:"[t]he
peopl e have the right to bear arns for
their defense and security.",, The
Kansas Suprenme Court declared: "[t]he
provision in section 4 of the bill of
rights, that 'the people have the
right to bear arns for their defense
and security,' refers to the people as
a collective body.",, Seventy-five
years |ater, under somewhat simlar
state constitutional provisions for a
right of the people to bear arns, the
| ndi ana Schubert v. DeBard,, decision
and the Oregon Sate v. Kessler,,
deci sion squarely rejected the
exclusively collective right theory in



favor of an individual right
interpretation.,, Such interpretation
was fully in accord with the common

| aw and hi storical background of the
right to keep and bear arns.,,
Accordingly, these recent individual
right interpretations can be expected
to signal a judicial trend in favor of
the right of the individual citizen to
keep and carry arnms, especially in

t hose states that have constitutiona
provisions for the right to bear arns.
Moreover, the articulation in Kessler
of "the deterrence of governnment from
oppressi ng unarnmed segnents of the
popul ation,",, as one of the basic

pur poses of the right of the people to
bear arns under the O egon
constitution, cogently indicates a
simlar basic purpose and an

i ndi vidual right interpretation for
“"the right of the people to keep and
bear arms",, under the second amendnent
of the United States Constitution.
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Boer War, there was no real
restriction in this country [Engl and]
on the carrying of arns. |ndeed the
right to carry arns would have been
defended as a traditional right of
Englishnmen...an ultimte prerogative
- the means to resist unjust
government by force." Phelan, Men and
Arms, 110 Law J. 131 (1969).

213. 289 O. at 366, 614 P.2d at
97.

214. |1d. at 367, 614 P.2d at 98.

215. 1Id.

216. 1d. at 368 n. 14, 614 P.2d at
98 n. 14. The five state
constitutional provisions containing
the phrase "in defense of his hone,
person and property" are: Colo. Const.
art. Il, sect. 13; Mss. Const. art
11, sect. 13; M. Const. art. I,
sect. 23; Mont. Const. art. 111,
sect. 13; Ckla. Const. art. Il, sect.



26. See supra note 8 for texts of
t hese provi sions.

217. 289 Or. at 368, 614 P.2d at
98. See also United States v. Mller
307 U.S. 174, 179 (1939) ("[T]he
Mlitia conprised all males
physi cal |y capable of acting in
concert for the common defense...And
further, that ordinarily when called
for service these nen were expected
to appear bearing arnms supplied by
t hensel ves and of the kind in conmon
use at the tinme.").

218. 289 Or. at 368, 614 P.2d at

98.
219. Id.
220. Id.
221. 1d. at 369, 614 P.2d at 99.
222. 1d.
223. Id.

224. 1d. at 371, 614 P.2d at 100.

225. 1d. at 370, 614 P.2d at 99.

226. 1 W Hawki ns, supra note
30. See supra notes 99-100 and
acconpanyi ng text. See also VI Record
of Proceedings, Sixth Illinois
Constitutional Convention, Bill of
Ri ghts Committee Report sect. 27
(1970) ("The substance of the right
is that a citizen has the right to
possess and nmake reasonabl e use of
arms that | aw abiding persons
commonly enploy for purposes of
recreation or the protection of
person and property.")

227. State v. Blocker, 291 O.
255, 630 P.2d 824 (1981).

228. 1d. at 257, 630 P.2d at 826.

229. 72 Kan. 230, 83 P.619
(1905) .

230. 1d., 83 P. at 620.

231. 1d. at 231, 83 P. at 620.

232. 398 N. E. 2d 1339.

233. 289 O. 359, 614 P.2d 94.

234. See supra text notes 139-
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235. See supra text notes 14-138.

236. 289 O. at 367, 614 P.2d at
98.

237. U.S. Const. Am Il (enphasis
added) .



